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HUMAN DIGNITY AND PROPORTIONALITY ANALYSIS'
A DIGNIDADE HUMANA E A ANALISE DA PROPORCIONALIDADE

Robert Alexy*

1 Absolute and Relative Conceptions of Human Dignity

The relation between proportionality analysis and human dignity is one of
the most contested questions in the debate about the normative structure of human
dignity. Two conceptions stand in opposition: an absolute and a relative conception.
According to the absolute conception, the guarantee of human dignity counts as a
norm that takes precedence over all other norms in all cases. Taking precedence over
all other norms in all cases implies that balancing is precluded. This, in turn, means
that each and every interference with human dignity is a violation of human digni-
ty. Thus, justified interference with human dignity becomes impossible. By contrast,
proportionality analysis is intrinsically connected to the distinction between justified
and unjustified interferences. A proportional interference is justified and is, therefore,
constitutional. The opposite applies in the case of disproportional interference. The
absolute conception is incompatible with this conceptual framework. For this reason,
it is incompatible with proportionality analysis. According to the relative conception,
precisely the opposite is true. The relative conception says that the question of whe-
ther human dignity is violated is a question of proportionality. With this, the relative
conception is not only compatible with proportionality analysis, it presupposes it.

2 Practical Significance

The question of whether the absolute or the relative conception is right,
one might well thing, is no more than a highly abstract theoretical question. Just the
opposite, however, is the case. This can be illustrated by turning to the adjudication
of the German Federal Constitutional Court, which is characterized by a number of
inconsistencies. Sometimes the Court points in the direction of the absolute concep-
tion, sometimes it follows the relative line. An example of a decision with a strong
absolute touch is the decision from 1973 on secret tape-recordings. The Court em-
phasizes that human dignity requires an “absolutely protected core area of private
self-determination”,> and determines the relationship between the concept of abso-

lute protection and the concept of balancing in the following way:
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Even outweighing public interests cannot justify an infringement of the ab-
solutely protected core area of private self-determination; no balancing in accordan-
ce with the principle of proportionality takes place.?

In its opinion on the acoustic observation of accommodation, decided more
than 30 years later, the Court confirmed this.* Nevertheless, this claim strikes one as
puzzling (ALEXY, 2002, p. 63). Is it to be understood that human dignity takes prece-
dence even in those cases where, from the perspective of constitutional law, a competing
principle has greater weight? This would boil down to a contradiction. Having greater
weight from the perspective of constitutional law implies precedence over whatever
has lesser weight from the standpoint of constitutional law. In this interpretation, the
claim quoted says that the colliding principle takes precedence and does not take pre-
cedence. To avoid this contradiction, the phrase “outweighing public interests” must
be understood as referring to interests that outweigh from some perspective other
than that of constitutional law, say, from a political perspective. But then the thesis of
the absolutely protected core area would become superfluous. Reasons that have no
constitutional status® cannot outweigh reasons that have constitutional status.

On the level of self-characterization the absolute line dominates. As soon as
one turns to the details, however, the relative side emerges more and more clearly.
An example is the decision on life imprisonment from 1977. The Court states:

Human dignity is also not violated if the completion of the sentence is ren-
dered necessary by the continued danger represented by the prisoner and if on this
basis early release is excluded. “[...] In cases where the danger represented by the
criminal offender has to be determined, there is no need for further substantiation
that the principle of proportionality has to be observed [...]"”¢

This is a clear case of proportionality analysis. Human dignity is considered
as a principle that collides with the principle of public security. The collision has to be
resolved by giving adequate weight to both, that is to say, by balancing. This has been
corroborated in an opinion concerned with preventive detention, decided in 2004.7

Many more examples could be adduced.® Here only one further case shall be
considered, a case that is perhaps the judicial opinion in the adjudication of the Ger-
man Federal Constitutional Court that connects human dignity with proportionality
most closely. The case, decided in 1978, concerns the question of whether human
dignity is violated when one’s hair and beard, which an accused allowed to grow
ever since the time of his imprisonment, are altered under compulsion in order to
confront him with witnesses who, if they had seen him earlier, would have seen him
looking altogether different. The Court denies that there was a violation of human
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dignity with three arguments. The first is that the interference is of “relatively low
intensity”.? Such an assessment of the intensity of interference is the first step of
proportionality analysis. The second argument says that the clearing up of criminal
offences and the investigation of offenders is an “outweighing public interest”.’* With
this, human dignity is balanced with public interest. The third argument concludes
the justification of the interference by stating that its purpose had nothing to do
with “humiliation”!! and that it was not connected with any other “aims that would
have to be disapproved by law”.!? This implies that the question of whether human
dignity is violated does not depend on the act performed as such. It depends on the
reasons standing behind the act. Under other circumstances the interference might
well be disproportional, and would therefore count as a violation of human dignity.
This interplay of reasons and counter-reasons is the essence of proportionality.

Up to this point, nothing has been said other than to introduce briefly the distinc-
tion between the absolute and the relative conception or construction of human dignity
and to demonstrate that the adjudication of the German Federal Constitutional Court is,
with respect to this distinction, highly unsatisfactory. The question that arises is whether
the absolute or the relative conception is correct. My thesis is that the relative construction
is, indeed, the correct one but that there exist some features of human dignity that move
in the direction of absoluteness. The basis of my argument is principles theory. Therefore,
I shall begin with a presentation of some basic elements of principles theory.

3 Some Basic Elements of Principles Theory
3.1 Rules and Principles

The basis of principles theory is the norm-theoretic distinction between rules
and principles (ALEXY, 2002, p. 47-48). Rules are norms that require something de-
terminate. They are definitive commands. Their form of application is subsumption.
By contrast, principles are optimization requirements. As such, they demand “[...] that
something be realized to the greatest extent possible given the legal and factual pos-
sibilities.” (ALEXY, 2002, p. 47). Rules aside, the legal possibilities are determined es-
sentially by opposing principles. For this reason, principles, each taken alone, always
comprise merely prima facie requirements. The determination of the appropriate de-
gree of satisfaction of one principle relative to the requirements of other principles is
brought about by means of balancing. Thus, balancing is the specific form of applica-
tion of principles. If the guarantee of human dignity were absolute, it would have to be
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considered as a definitive command, that is, as a rule. As a relative guarantee it has the
character of a principle, that is, of a norm that requires balancing.

3.2 Proportionality

The nature of principles as optimization requirements leads straightaway to
anecessary connection between principles and proportionality analysis. The principle
of proportionality, which in the last decades has received ever greater international
recognition in both the practice and the theory of constitutional review," consists of
three sub-principles: the principle of suitability, of necessity, and of proportionality in
the narrower sense. All three sub-principles express the idea of optimization. For this
reason, the nature of principles implies the principle of proportionality and vice-versa.

The principles of suitability and necessity refer to optimization relative to
the factual possibilities. Optimization relative to the factual possibilities consists in
avoiding avoidable costs.! Costs, however, are unavoidable when principles collide.
Balancing then becomes necessary. Balancing is the subject of the third sub-princi-
ple of the principle of proportionality, namely, the principle of proportionality in the
narrower sense. This principle expresses what optimization relative to the legal pos-
sibilities means. It is identical with a rule that can be called “the law of balancing”
(ALEXY, 2002, p. 222-224). 1t states:

The greater the degree of non-satisfaction of, or detriment to, one principle,
the greater must be the importance of satisfying the other.

3.3 Weight Formula

Nearly everywhere in constitutional adjudication, the law of balancing is
found in various different formulations. It expresses the essence of balancing and is
of great practical importance. The analysis of complex problems of constitutional ri-
ghts, like that of human dignity, requires, however, a more precise and complete des-
cription of the structure of balancing. In order to achieve this, the law of balancing
has to be elaborated further. The result of such a further elaboration is the weight
formula (ALEXY, 2007, p. 25). It runs as follows:

ol WCR,
Y T
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w; Jj represents the concrete weight of the principle P, relative to the colliding prin-
ciple P. The weight formula defines this concrete weight as the quotient of three factors
standing, so to speak, on each side of balancing. I, ande are of special importance. I, stands

13 See, for instance, Beatty (2004), Sweet and Mathews (2008, p. 72-164) and Barak (2012).
4 See on this Alexy (2010, p. 222-224).
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for the intensity of interference with P,. I represents the importance of satisfying the colli-
ding principle P. I, too, can be understood as intensity of interference, that is, as the inten-
sity of interference with P, through non-interference with P. W, and w, stand for the abstract
weights of the colliding principles P, and P. When the abstract weights are equal, which is
the case in many collisions of constitutional rights, they cancel each other out, that is, they
play no role. By contrast, the abstract weight of human dignity plays a pivotal role, for it is re-
gularly® deemed to be greater than that of the colliding principle. This is one of the features
of human dignity from which a certain tendency toward absoluteness stems.

I and Ij, and also W, and Wj, concern the substantive dimension of balancing. R,
and R, have a completely different character. They refer to the reliability of the empirical
and normative assumptions concerning, first and foremost, the question of how inten-
sive the interference with P, is, and how intensive the interference with P, would be if
the interference with P, were omitted. Over and above this, the reliability of empirical
and normative assumptions can also relate to the classification of the abstract weights,
that is, to W, and Wj The decisive point is that reliability is a factor that does not refer to
the things — in our case the intensity of interference and the abstract weights. That is, it
is not an ontic factor. Rather, it is a factor that refers to one’s knowledge of things. That
is, it is an epistemic factor. The inclusion of this epistemic factor in the weight formula
is required by a second law of balancing, the epistemic law of balancing, which runs as
follows: The more heavily an interference in a constitutional right weights, the greater
must be the certainty of its underlying premises (ALEXY, 2002, p. 418).

The concept of underlying premises used in this formulation comprises nor-
mative premises as well as empirical premises. R, and Rj must therefore be unders-
tood as referring to normative premises as well as to empirical premises. This can be
expressed by the following equation:

R =R{-R!

This equation might be called “reliability equation”. In cases in which both
empirical and normative reliability are in question, R, and R, have to be substituted
by the respective products on the right side of the reliability equation. In this way, a
refined version of the weight formula’® enters the stage:

Iy W; R - R

Wi =
Iy Wy Ry Ry

% If one assumes that human dignity is the highest principle of law, its abstract weight is cancelled out only in col-
lisions in which human dignity stands on both sides.
6 See on this Alexy (2015).
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Here only one point is of interest. In the debate over human dignity extreme
or tragic collisions play an important role. Examples are torture in a ticking nuclear
bomb scenario and downing an airplane full of passengers, that has been hijacked by
terrorists who plan to use it as a weapon to kill as many persons as possible. Torture
in the ticking bomb scenario concerns, without any doubt, human dignity. Accepting
the death of the passengers is, obviously and profoundly, an interference with their
right to life. Whether it is also an interference with their right to human dignity, as the
German Federal Constitutional Court assumed, can remain open here. The decisive
point is that in both cases the question of whether the interference is justified depends
essentially on the reliability of numerous empirical assumptions BOROWSKI (2007, p.
101-104), that is, on Rje. To give it expression in the words of the Court:

The uncertainties [...] necessarily have effects on the prognosis of how long
persons on board an airplane which has been transformed into an attack weapon
still have to live, and whether there is still a chance of saving them. For this reason,
it will normally not be possible to make a reliable judgment which says that the lives
of these persons are ‘anyway already lost’.!”

A formula like the weight formula, which expresses a quotient of two pro-
ducts, is sensible only if all of the factors can be represented by numbers. This is the
problem of graduation. Elsewhere (ALEXY, 2002, p. 409-10, 419; ALEXY, 2007, p. 20-
26). I have proposed a discrete, that is, a non-continuous triadic scale, in which geo-
metric sequences are implemented. This scale assigns the values “light”, “moderate”,
and “serious” to the intensity of interference and to the abstract weights. These values
are expressed by the numbers 2°, 21, and 22, that is, by 1, 2, and 4. Where the epistemic
side is concerned, that is R, and R, or,in the refined version of the weight formula, R*
and R" as well as Rje and Rj", one can work with the stages “reliable” or “certain” (r),
“plausible” (p), and “not evidently false” (e), to which the numbers 2°, 21, and 2?2, that
is, 1,, and , are to be assigned (ALEXY, 2007, p. 25). By means of these triads, most of
the decisions of constitutional courts can be grasped. Where they do not suffice, that
is, where one has to introduce a still more attenuated graduation, they can be exten-
ded to double-triadic scales (ALEXY, 2007, p. 22-23). A good deal more could be said
about the weight formula. For a discussion of the relation between human dignity and
proportionality, however, what has been said here ought to suffice.

4 The Concept of Human Dignity
4.1 Descriptive and Normative Elements

If the guarantee of human dignity can and should have the structure of a princi-
ple, then the relative construction is correct. Principles are optimization requirements.

17 BVerfGE 115, 118 (158).
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The answer to the question of whether the guarantee of human dignity can have the
structure of a principle, therefore, boils down to the question of whether human dignity
is “something” that can “be realized to the greatest extent possible given the legal and
factual possibilities” (ALEXY, 2002, p. 47). This, again, depends on what human dignity
is, that is to say, it depends on the concept of human dignity. The concept of human dig-
nity is a highly complex concept that connects descriptive or empirical with evaluative
or normative elements. The descriptive element most often mentioned is autonomy, and
the most prominent formulation stems from Kant (1964, p. 103): “Autonomy is therefore
the ground of the dignity of human nature and of every rational nature” From the point
of view of moral theory, Kant is right. From the point of view of legal theory, however, a
broader empirical basis seems to be preferable, for the legal protection of human dig-
nity is not confined to the protection of autonomy in the sense of moral self-legislation.
It includes, for instance, also the right to exist and the right to take choices of whatever
kind (ALEXY, 2002, p. 324-325; ALEXY, 2005, p. 100-102). For this reason the concept
of human dignity has to be connected with a broader descriptive basis. Such a broader
descriptive or empirical basis is provided by the concept of person, which, as including
autonomy, in Kant’s writings also plays a pivotal role (KANT, 1964, p. 96).

4.2 The “Double-Triadic” Concept of Person

My main thesis about the concept of person is that this concept has a dou-
ble-triadic structure (ALEXY, 2007, p. 94-100). In order to be a person, one has to ful-
fill three conditions twice around. The first condition of the first triad is intelligence,
the second sentiment, and the third consciousness. Intelligence alone does not su-
ffice, for computers have, in a certain sense, intelligence, but they are, at least at the
present stage of their development, not persons. The connection of intelligence and
sentiment, too, is not enough. Animals can have, at least to a certain degree, intelli-
gence and sentiment, but they are not persons. For this reason, the third condition
of the first triad, consciousness or, more precisely, self-consciousness, is the pivotal
condition. Self-consciousness is defined by reflexivity. In order to determine what
reflexivity is, three kinds of reflexivity have to be distinguished: cognitive, volitive,
and normative reflexivity. This is to say that the third element of the concept of per-
son, self-consciousness, again comprises three elements. This is the reason why the
concept of person, presented here, can be designated as “double-triadic”.

Cognitive reflexivity consists in making oneself the object of knowledge. One
could also speak of “self-knowledge”. The most elementary piece of self-knowledge
is knowledge of the fact that we have been born and that we will die. To be a person,
cognitive reflexivity is necessary, but it is not sufficient. Volitive and normative refle-
xivity must be added. Volitive reflexivity consists in the ability to direct one’s beha-
vior and, with this, oneself by acts of will. As far as single acts are concerned, this is
self-direction. With respect to the whole of life one can speak of “self-formation”. It is
exactly this capacity of self-formation that Pico della Mirandola (1990, p. 6) considers
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as the decisive reason for the dignity of human beings when he characterizes man as
his “own [...] creative sculptor” (“ipsius [...] plastes et fictor”).

The result of self-formation can be good or bad. Pico talks about the possibili-
ties both of brutal degeneration (“brutadegenerare”) and of development into a higher
dimension (“in superiora”) (PICO DELLA MIRANDOLA, 1990, p. 6). This shows that
volitive reflexivity as such does not yet include normativity. Normativity enters the stage
with the third kind of reflexivity, normative reflexivity. Normative reflexivity is concer-
ned with self-assessment under the aspect of correctness. Here the question is of whe-
ther an action one has performed or wants to perform is right or wrong, and whether the
life one leads or has led is, or was, a good life. This is the dimension of Kantian autonomy.

4.3 Human Dignity as A Bridge Concept

One who fulfills the conditions of, first, intelligence, second, sentiment, and, third,
reflexivity in the form of cognitive, volitive, and normative reflexivity is a person. This is
the descriptive side of human dignity. The step to the normative side begins with a con-
nection between the concept of person and the concept of human dignity. This connection
can be expressed in the following way: All persons possess human dignity. This claim is
true, but it does not render explicit the normative dimension of human dignity. This can
either be done by connecting the concept of human dignity with the concept of value, as
Ronald Dworkin does with his “principle of intrinsic value” (DWORKIN, 2006, p. 9), or by
connecting the concept of human dignity with the concepts of duties and rights. In law,
the latter seems to be preferable. The connection of human dignity with duties as well as
rights can be expressed in two ways. The first is the duty-formulation. It says:

* Human dignity requires that all human beings are taken seriously as
persons.

The second is the right-formulation. It says:

* All human beings have the right to be taken seriously as persons.

In the first formulation the concept of human dignity appears, in the second
it does not. But it is easy to alter this. Human dignity can be deleted in the first for-
mulation by giving it the following form:

* All human beings are to be taken seriously as persons.

And human dignity can be inserted into the second formulation by trans-
forming it as follows:

*  Human dignity gives all human beings the right to be taken seriously as
persons.
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This brings to light a very important formal characteristic of the concept
of human dignity, which may well explain many of the difficulties in the analysis of
human dignity. Human dignity is what one might call a “bridge concept”. A bridge
concept is a concept that connects an empirical or descriptive concept with a nor-
mative or evaluative concept. In our case, the descriptive concept is the concept of
person. The normative concept is, in the first formulation, the duty to take seriously
all human beings as persons, and, in the second formulation, the right of all human
beings to be taken seriously as persons. These two formulations express what one
might call the operative human dignity norms.

5 Human Dignity as Principle and As Rule
5.1 Human Dignity as Principle

Now we are in a position to answer the question of whether the absolute or the
relative conception or construction of human rights is correct. If the content of the gua-
rantee of human dignity can be expressed by the duty norm “All human beings have to
be taken seriously as persons” as well as by the rights norm “All human beings have the
right to be taken seriously as persons”, then human dignity can participate in balancing.
For reasons of simplification only the rights norm shall be considered in what follows.
An interference with the right to be taken seriously as a person, P,, can be more or less
intensive. Life imprisonment without a legal regulation concerning the possibility to re-
gain one’s freedom after a certain period of time is a more intensive interference with the
right to be taken seriously as a person than life imprisonment with such a regulation,®
and in cases of continued danger represented by the prisoner the principle of public se-
curity, P, has a greater weight than in cases without such a danger. Thus, values for the
variables concerning the intensity of interference, I, and I, can be inserted into the wei-
ght formula. The same applies to the abstract weights. The abstract weight on the side
of human dignity, W, receives the highest value, that on the side of public security, w,
a medium one. In such a situation, the values of the reliability variables R, and R, are of
the greatest importance. All of this fits perfectly with the weight formula, and therefore
with balancing, and therefore with proportionality, and, and therefore with the relative
construction. Many more examples could be adduced. But this shall suffice here.

5.2 Human Dignity as A Rule

In A Theory of Constitutional Rights, I have argued that there exists, alongsi-
de the human dignity norm as a principle, a human dignity norm as a rule. Article 1
(1) (1) German Basic Law, just as article 1 (1) European Charter of Fundamental Ri-

8 See BVerfGE 45, 187 (242-52).
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ghts, says: “Human dignity is inviolable”. One can understand this as an expression
of a rule that is violated if and only if the human dignity principle takes precedence
over the colliding principle (ALEXY, 2002), say, over public security, as in the life im-
prisonment case. This construction is possible owing to the semantic open-texture
of the concept of human dignity. This semantic open-texture allows one to use balan-
cing as a means of interpreting this concept.

Against this dual construction, Teifke (2011, p. 119) has objected that the hu-
man dignity rule has “no independent significance”. This is true. The content at the
level of rule depends completely on the content at the level of principle. One might call
this the “theorem of domination”. But the domination theorem is the point of the dual
construction. It shows that a rule construction of the human dignity norm is possible,
but empty. The rule construction implies the absolute conception of human dignity,
whereas the principle construction implies the relative conception. The domination
theorem shows that the essential feature of the normative structure of human dignity
is its status as a principle. For this reason, only the relative conception can be correct.

6 Devaluation of Human Dignity?

A critic of the relative conception might object that all this only shows that
one can conceive the human dignity norm as a principle which has to be applied by
way of balancing. It does, however, not show that one should do so. On the contrary,
there are normative reasons for the absolute conception. These normative reasons fo-
cus on the thesis that the relative construction leads to a devaluation of human dignity.
A fixed border ceases to exists, for everything or nearly everything becomes possible.
The guarantee of human dignity would no longer be a real guarantee. It would be de-
graded to a mere point of consideration. One might call this objection the “devaluation
objection”. The devaluation objection, however, does not apply for four reasons.

6.1 Clear cases

The first reason is that there exist a considerable number of cases in which
it is quite clear that human dignity is violated. Examples are persecution for racial or
religious reasons, degrading prison conditions, failure to provide protection against
sexual assault, exclusion from the system of education system, and a life below the
existential minimum. These are conditions in which there exists a strong degree of
normative certainty that human dignity will take precedence over colliding princi-
ples (ALEXY, 2002). According to the law of competing principles, (ALEXY, 2002, p.
63) this precedence implies that there exist concrete rules that have these conditions
as their protases and the requirements of human dignity as their apodoses. In cases
of these concrete rules subsumption is possible. Balancing will enter the stage only
in borderline cases. This shows that the relative construction by no means implies
that everything or nearly everything becomes possible.
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6.2 Object formula

The second argument against the devaluation objection concerns the object
formula. The object formula, which plays a considerable role in the adjudication of
the German Federal Constitutional Court, says that it is not compatible with human
dignity that a human being be made into a mere object."

This does not preclude the treatment of human beings as objects to a cer-
tain degree. But it precludes that “the quality as a subject [...] be fundamentally
challenged”.?’ Now the quality as a subject is fundamentally challenged when the
quality as a person is fundamentally challenged. In this case the principle of human
dignity takes precedence over principles that collide with it.

The precedence in the clear cases mentioned above counts as a concrete pre-
cedence. By contrast, “turning human beings into mere objects” expresses an abstract
concept, and it is, therefore, an abstract condition of precedence (TEIFKE, 2011, p. 31).
To be sure, the law of colliding principles is not compatible with abstract relations of
precedence (ALEXY, 2002, p. 52), but it is altogether compatible with abstract condi-
tions of preference. That concrete and abstract conditions both establish a conditional
and not an unconditional relation of precedence is something they have in common.
For this reason, the law of colliding principles is applicable in cases of abstract condi-
tions as well as in cases of concrete conditions. This implies that the object formula is
an abstract rule resulting from balancing, which makes it possible to resolve a certain
number of cases by means of subsumption. This contributes, in turn, to the stability
of the guarantee of human dignity. As soon as it becomes unclear, however, whether
someone is being treated as a mere object, balancing becomes indispensable.

6.3 Abstract Weight and Epistemic Reliability

The third argument refers to the abstract weight of the principle of human
dignity, W, and the values of epistemic reliability, that is, R, or R*XR" on the side
of human dignity, and R, or R*XR" on the side of the colliding principle, say, public
security. I presented, above, the weight formula in its two forms, the not refined and
the refined form. I already mentioned there the high abstract value of human dignity
and the importance of epistemic reliability on the side of the colliding principle. One
point has to be added here. The epistemic reliability on the side of human dignity
is, normally, rather high. In extreme or tragic collisions as in the cases of torture in
a ticking nuclear bomb scenario or downing an airplane hijacked by terrorists who
plan to use it as a weapon in order to kill as many persons as possible, the values of
empirical and normative reliability on the side of human dignity are both unusually

9 BVerfGE 109, 279 (312).
2 BVerfGE 109, 279 (313).
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high. If one assumes that in such tragic cases all the variables on the side of human
dignity have the highest value, then an interference with human dignity will only be
allowed when all the variables on the side of the opposing principle also have the
highest value. This is the most extreme of all 6561 constellations - that is, of all 3% con-
stellations (ALEXY, 2015) — possible on the basis of the refined weight formula. This
number stems from the fact that 81 constellations — that is, 3! constellations — are on
each side possible and that each of these 81 constellations can be combined with 81
constellations on the other side, say, on the side of public security. This implies that
in extreme or tragic cases, in which the highest values have to be substituted on the
side of human dignity, the interference with human dignity is only in 1 of 81 con-
stellations proportional. In all the other constellations, namely, the 80 that remain,
the interference with human dignity is disproportional and therefore forbidden. It
would seem to be difficult to describe this as a “devaluation of human dignity”.

6.4 Rationality

The fourth argument is that there exists no alternative to balancing, where the
application of the guarantee of human dignity in an equally rational way is concerned.
The most promising candidate for such an alternative has one turning to the classical
canons of interpretation. It is, however, easy to see that they are of low value if they do
not comprise balancing. Here only the four main canons of interpretation shall be con-
sidered: the semantic, the genetic, the teleological, and the systematic argument. The
semantic argument (ALEXY, 1989, p. 235-236), owing to the open-texture of the concept
of human dignity, is of low significance in hard cases. The genetic argument (ALEXY,
1989, p. 236-269), which refers to the original intent of the framers of the constitution,
can sometimes be helpful. But the broadness, the complexity, and the moral content of
the concept of human dignity rule out the possibility that a significant number of hard
cases in the field of human dignity can be resolved by mere reference to original intent.
The teleological argument (ALEXY, 1989, p. 240-244) is without any import in cases of
human dignity. Human dignity is, as the highest value of the legal system, its highest
purpose. What should be the purpose of the highest purpose, if not just this purpose?
Where this applies, then where it is unclear what the highest purpose requires, it makes
no sense to answer the question what it requires with a mere hint as to what it requi-
res. This would beg the question. The systematic argument (ALEXY, 1989, p. 240) is of
special interest. It refers to the relation of the norm to be interpreted to other norms of
the legal system. If the guarantee of human dignity were to be conceived as a rule, not
as a principle, the systematic argument would be of no value for the interpretation of
this guarantee. To be sure, the guarantee of human dignity as the highest substantive
norm of the legal system (ALEXY, 2002, p. 232, 299) can play a considerable role in the
interpretation of lower-level norms, and this is a form of systematic interpretation. But
when the question is that of whether the highest-level norm is violated by a lower-level
norm, the lower-level norm cannot be adduced as an argument for a violation or lack of
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violation, if both, the highest-level norm and the lower-level norm are considered as ru-
les. The picture changes completely when the guarantee of human dignity is understood
as a principle. Then balancing with all other principles becomes possible. This, too, is a
systematic argument (ALEXY, 1995, p. 87). But as soon as the canons of interpretation
include this form of systematic argument, which finds its most precise expression in the
weight formula, they cease to be an alternative to balancing.

With this conclusion, we come to the end. Every attempt to present the clas-
sical canons of interpretation as an alternative to balancing where human dignity
is concerned is condemned to failure. Balancing, a point I cannot elaborate here,
is a form of rational legal argumentation (ALEXY, 2010, p. 28-32). By contrast, the
non-balancing alternatives are relegated to something like “human dignity intuitio-
nism” (ALEXY, 2000, p. 108). Argumentation is an expression of rationality, intuitio-
nism is a confession of irrationality. Ultimately, it is this reason that shows us why the
relative construction alone can be considered as correct.
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